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icy to another, the assignee's right to recover is dependent upon the as- 
signor's performance of his contract; for the contract is with the in- 
sured, and must be performed by him. State Mut. Fire Ins. Co. v. Rob- 
erts. 31 Pa. St. 438; Pupke v. Resolute Fire Ins. Co.. 17 Wis. 378, 84 Am. 
Dec. 754. This is true also where the policy contains a provision direct- 
ing the loss to be paid to the mortgagee or other third person; for such 
a provision is collateral to the principal contract, and the person des- 
ignated as payee is merely an appointee of the fund. Grosvenor v. At- 
lantic Fire Ins. Co., 17 N. Y. 391: Dailey v. Westchester Fire Ins. Co., 131 
Mass. 173. And it seems that the right of a lienholder, e. g., a mort- 
gagee or materialman, who procures a policy in the name of the owner 
and pays the premiums thereon would likewise be defeated by the 
owner's breach of a condition. Gillett v. Liverpool, etc., Ins. Co., 73 Wis. 
203, 41 N. W. 78, 9 Am. St. Rep. 784; Sias v. Roger Williams Ins. Co., 
8 Fed. 187. 

As to the effect on the rights of the payee of the addition of a stand- 
ard mortgagee clause, the cases are in conflict. The federal courts and 
a few state courts still make the payee's right to recover dependent on 
the owner's performance of his contract, construing the mortgagee 
clause to apply only to cases where the insurer consented to some 
waiver or modification of the conditions of the policy. Delaware Ins. 
Co. v. Greer, 57 C. C. A. 188, 120 Fed. 916, 61 L. R. A. 137; Vancouver 
Nafl Bank v. Law, etc., Ins. Co., 153 Fed. 440; Brecht v. Law, etc., Ins. 
Co., 160 Fed. 399, 18 L. R. A. (N. S.) 197; Franklin Ins. Co. v. Wolff, 23 
Ind. App. 549, 54 N. E. 772. The weight of authority and the better 
reason seem to be in accord with the principal case in allowing the 
payee to recover regardless of any default on the part of the insured. 
Oakland Ins. Co. v. Bank, 47 Neb. 717, 66 N. W. 646, 36 L. R. A. 673, 58 
Am. St. Rep. 663; Queen Ins. Co. v. Dearborn Ass'n, 175 111. 115, 51 N. 
E. 717; Senor v. Western Mut. Ins. Co., 181 Mo. 104, 79 S. W. 687. These 
decisions are upheld by the principle that a contract should be so con- 
strued as to give effect to every part of it, and that the provisions of a 
policy should be construed most favorably to the insured. Oakland Ins. 
Co. v. Bank, supra; Richards, Ins., 3d ed., § 90. 

Interpretation and Construction — Bjusdem Generis — Application. — 
The uniform bill of lading prescribes as a condition of carriage that, at 
points where the carrier has no agent, property received from "private 
or other sidings" shall be at the owner's risk until the cars are attached 
to trains. Goods placed upon cars on a public siding were destroyed by 
fire, through no fault of the carrier, before they were attached to the 
train. Held, the expression "or other sidings" includes public sidings, 
and the carrier is not liable. Standard Combed Thread Co. v. Pennsylvania 
Ry. Co. (N. J. L.), 95 Atl. 1002. See Notes, p. 57. 

Marriage— Annulment— Fraud. — A woman, who had previously borne 
an illegitimate child to another man, married solely to acquire the mar- 
ital status, with the affirmative intention of leaving her husband after 
the ceremony. She did so immediately after the marriage. Held, such 
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marriage may be annulled for fraud, upon the husband's libel. Anders 
v. Anders (Mass.), 113 N. E. 203. 

There would seem to be some justification for doubt as to the sound- 
ness of the view adopted by the court in this case. The supposition 
that an affirmative intention 'to leave her husband after the ceremony 
constituted fraud justifying an annulment of the marriage ab initio 
would seem unsound when we consider that a previous intention to 
desert the spouse does not affect the validity of a marriage performed 
in the manner prescribed by law. Barneti v. Kimmell, 35 Pa. St. 13. 
See also, Todd v. Todd, 149 Pa. St. 60, 24 Atl. 128, 17 L. R. A. 320. 

Actual incapacity for marital intercourse, however, has always been 

a ground for annulment. S. v. S. , 192 Mass. 194, 77 

N. E. 1025, 116 Am. St. Rep. 240; Payne v. Payne, 46 Minn. 467, 24 Am. 
St. Rep. 240; D v. A , 1 Rob. Ecc. 279. Inference of in- 
capacity was then allowed as ground for annulment when marital in- 
tercourse was refused. B v. B , (1901) P. 39. See S 

v. A , (1878) 3 P. D. 72. The modern doctrine has gone still 

further, and the wilful and persistent refusal on the part of the wife 
to allow any marital intercourse — since it is as effective in defeating the 
objects for which matrimony exists as actual incapacity — is now, of 
itself, held to be a ground for annulment. Dickenson v. Dickenson, 
(1913) P. 198. A fortiori, a wilful and persistent refusal to perform 
all marital duties should furnish ground for annulment. Considerations 
of public policy lend themselves more strongly to this doctrine where, 
as in the principal case, there has been no consummation of the mar- 
riage. 1 Bishop, Mar., Div. & Sep., §§ 456, 461-466; Smith v. Smith, 
171 Mass. 404, 50 N. E. 933, 41 L. R. A. 800, 68 Am. St. Rep. 440; Sven- 
son v. Svenson, 178 N. Y. 54, 70 N. E. 120.. 

It seems, therefore, that this decision, if based on its true ground, 
would mark the acceptance in this country of the doctrine expounded 
by the court in Dickenson v. Dickenson, supra, and its application to a 
set of facts that lend themselves even more strongly to the reasoning 
embodied therein. 

Mortgages — Negotiability — Securing Negotiable Note. — The defend- 
ant executed a negotiable note secured by a mortgage. The note was 
transferred to the plaintiff, in due course, by the payee; but without an 
assignment of the mortgage. Subsequently, the payee released the 
mortgage to a second mortgagee of the defendant. In a suit by the 
plaintiff to recover on the first mortgage the question arose as to 
whether the collateral mortgage passed as a negotiable instrument with 
the note it secured. Held, the mortgage was rendered negotiable and 
passed with the note. First National Bank v. Guvton (Fla.). 72 South. 
460. 

The decisions are in conflict as to whether the negotiability of the 
principal debt so affects the collateral security (itself a non-negotiable 
instrument) as to render it negotiable. The authorities agree that the 
mere transfer of the principal debt carries with it, in equity, an assign- 
ment of the mortgage by implication of law. But the difficult ques- 



